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not bind BXA to issuing a license in
the future. This type of request, along
with requests for guidance regarding
other interpretations of the EAR are
commonly referred to as ‘‘Advisory
Opinions’’.

(b) Classification requests. You must
submit your Classification Request
using Form BXA–748P or its electronic
equivalent. See the instructions con-
tained in Supplement No. 1 to part 748
to complete the Blocks identified for
this type of request. Classification Re-
quests must be sent to BXA at one of
the addresses listed in § 748.2(c) of this
part or submitted electronically. Be
certain that your request is complete
and does not omit any essential infor-
mation.

(1) Each Classification Request must
be limited to six items. Exceptions
may be granted by BXA on a case-by-
case basis for several related items if
the relationship between the items is
satisfactorily substantiated in the re-
quest. Classification requests must be
supported by any descriptive lit-
erature, brochures, precise technical
specifications or papers that describe
the items in sufficient technical detail
to enable classification by BXA.

(2) When submitting a Classification
Request, you must complete Blocks 1
through 5, 14, 22 (a), (b), (c), (d), and (i),
24, and 25 on Form BXA–748P. You
must provide a recommended classi-
fication in Block 22(a) and explain the
basis for your recommendation based
on the technical parameters specified
in the appropriate ECCN in Block 24. If
you are unable to determine a rec-
ommended classification for your item,
include an explanation in Block 24,
identifying the ambiguities or defi-
ciencies that precluded you from mak-
ing a recommended classification.

(3) Classification requests for a De-
partment of Commerce review of
encryption software transferred from
the U.S. Munitions List consistent
with Executive Order 13026 of Novem-
ber 15, 1996 (3 CFR, 1996 Comp., p. 228)
and pursuant to the Presidential
Memorandum of that date are required
prior to export to determine eligibility
for release from EI controls. Exporters
may self-classify 5A992, 5D992 or 5E992
items after submitting to BXA and the
ENC Encryption Request Coordinator

by the time of export the information
described in paragraphs 1–5 of Supple-
ment 6 to Part 742 of the EAR. Refer to
§ 742.15(b) and Supplement No. 6 to Part
742 of the EAR for instructions on sub-
mitting such requests for mass market
encryption software.

(c) Advisory Opinions. Advisory Opin-
ions must be submitted in writing to
the address listed in § 748.2(c) of the
EAR. Both your letter and envelope
must be marked ‘‘Advisory Opinion.’’

(1) Your letter must contain the fol-
lowing information if you are request-
ing guidance regarding interpretations
of the EAR:

(i) The name, title, and telephone and
facsimile numbers of the person to con-
tact,

(ii) Your complete address comprised
of street address, city, state, country,
and postal code; and

(2) If you are requesting BXA to de-
termine whether a license is required,
or the licensing policy related to a par-
ticular end-use, end-user, and/or des-
tination, in addition to the informa-
tion required in § 748.3(c)(1) you must
also include:

(i) All available information on the
parties to the transaction and the pro-
posed end-use or end-user,

(ii) The model number for each item,
where appropriate,

(iii) The Export Control Classifica-
tion Number, if known, for each item;
and

(iv) Any descriptive literature, bro-
chures, technical specifications or pa-
pers that describe the items in suffi-
cient technical detail to enable BXA to
verify the correct classification.

[61 FR 12812, Mar. 25, 1996, as amended at 61
FR 68585, Dec. 30, 1996; 62 FR 25461, May 9,
1997; 65 FR 62609, Oct. 19, 2000]

§ 748.4 Basic guidance related to ap-
plying for a license.

(a) License applicant. (1) Export trans-
actions. Only a person in the United
States may apply for a license to ex-
port items from the United States. The
applicant must be the exporter, who is
the U.S. principal party in interest
with the authority to determine and
control the sending of items out of the
United States, except for Encryption
License Arrangements (ELA) (see
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§ 750.7(d) of the EAR). See definition of
‘‘exporter’’ in part 772 of the EAR.

(2) Routed export transactions. The
U.S. principal party in interest or the
duly authorized U.S. agent of the for-
eign principal party in interest may
apply for a license to export items from
the United States. Prior to submitting
an application, the agent that applies
for a license on behalf of the foreign
principal party in interest must obtain
a power of attorney or other written
authorization from the foreign prin-
cipal party in interest. See § 758.3(b)
and (d) of the EAR.

(3) Reexport transactions. The U.S. or
foreign principal party in interest, or
the duly authorized U.S. agent of the
foreign principal party in interest, may
apply for a license to reexport con-
trolled items from one country to an-
other. Prior to submitting an applica-
tion, an agent that applies for a license
on behalf of a foreign principal party in
interest must obtain a power-of-attor-
ney or other written authorization
from the foreign principal party in in-
terest, unless there is a preexisting re-
lationship by ownership, control, posi-
tion of responsibility or affiliation. See
power-of-attorney requirements in
paragraph (b)(2) of this section.

(b) Disclosure of parties on license ap-
plications and the power of attorney. (1)
Disclosure of parties. License applicants
must disclose the names and addresses
of all parties to a transaction. When
the applicant is the U.S. agent of the
foreign principal party in interest, the
applicant must disclose the fact of the
agency relationship, and the name and
address of the agent’s principal. If
there is any doubt about which persons
should be named as parties to the
transaction, the applicant should dis-
close the names of all such persons and
the functions to be performed by each
in Block 24 (Additional Information) of
the BXA–748P Multipurpose Applica-
tion form. Note that when the foreign
principal party in interest is the ulti-
mate consignee or end-user, the name
and address need not be repeated in
Block 24. See ‘‘Parties to the trans-
action’’ in § 748.5.

(2) Power of attorney or other written
authorization—(i) Requirement. An agent
must obtain a power of attorney or
other written authorization from the

principal party in interest, unless there
is a preexisting relationship by owner-
ship, control, position of responsibility
or affiliation, prior to preparing or sub-
mitting an application for a license,
when acting as either:

(A) An agent, applicant, licensee and
exporter for a foreign principal party
in interest in a routed transaction; or

(B) An agent who prepares an appli-
cation for export on behalf of a U.S.
principal party in interest who is the
actual applicant, licensee and exporter
in an export transaction.

(ii) Application. When completing the
BXA–748P Multipurpose Application
Form, Block 7 (documents on file with
applicant) must be marked ‘‘other’’ and
Block 24 (Additional information) must
be marked ‘‘748.4(b)(2)’’ to indicate that
the power of attorney or other written
authorization is on file with the agent.
See § 758.3(d) for power of attorney re-
quirement, and see also part 762 of the
EAR for recordkeeping requirements.

(c) Prohibited from applying for a li-
cense. No person convicted of a viola-
tion of any statute specified in section
11(h) of the Export Administration Act,
as amended, at the discretion of the
Secretary of Commerce, may apply for
any license for a period up to 10 years
from the date of the conviction. See
§ 766.25 of the EAR.

(d) Prior action on a shipment. If you
have obtained a license without disclo-
sure of the facts described in this sec-
tion, the license will be deemed to have
been obtained without disclosure of all
facts material to the granting of the li-
cense and the license so obtained will
be deemed void. See part 764 of the
EAR for other sanctions that may re-
sult in the event a violation occurs.

(1) Licenses for items subject to deten-
tion or seizure. If you submit a license
application for items that you know
have been detained or seized by the Of-
fice of Export Enforcement or by the
U.S. Customs Service, you must dis-
close this fact to BXA when you sub-
mit your license application.

(2) Licenses for items previously ex-
ported. You may not submit a license
application to BXA covering a ship-
ment that is already laden aboard the
exporting carrier, exported or reex-
ported. If such export or reexport
should not have been made without
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first securing a license authorizing the
shipment, you must send a letter of ex-
planation to the Office of Export En-
forcement, U.S. Department of Com-
merce, 14th and Pennsylvania Avenue,
N.W., H4520, Washington, D.C., 20230.
The letter must state why a license
was not obtained and disclose all facts
concerning the shipment that would
normally have been disclosed on the li-
cense application. You will be informed
of any action and furnished any in-
structions by the Office of Export En-
forcement.

(e) Multiple shipments. Your license
application need not be limited to a
single shipment, but may represent a
reasonable estimate of items to be
shipped throughout the validity of the
license. Do not wait until the license
you are using expires before submitting
a new application. You may submit a
new application prior to the expiration
of your current license in order to en-
sure uninterrupted shipping.

(f) Second application. You may not
submit a second license application
covering the same proposed trans-
action while the first is pending action
by BXA.

(g) Resubmission. If a license applica-
tion is returned without action to you
by BXA or your application represents
a transaction previously denied by
BXA, and you want to resubmit the li-
cense application, a new license appli-
cation must be completed in accord-
ance with the instructions contained in
Supplement No. 1 to part 748. Cite the
Application Control Number on your
original application in Block 24 on the
new license application.

(h) Emergency processing. If you be-
lieve an emergency situation beyond
your control necessitates expedited
processing of your license application,
you should contact BXA’s Exporter
Counseling Division of the Office of Ex-
porter Services. This office may be
reached by telephone on (202) 482–4811
or by facsimile on (202) 482–3617. These
procedures do not apply to emergency
handling of Special Comprehensive Li-
cense applications.

(1) How to request emergency handling.
If your license application is already
pending with BXA, contact the Ex-
porter Counseling Division directly on
either number listed in paragraph (h)

of this section. If you have not yet sub-
mitted your license application, in-
clude a written letter with the title
‘‘Emergency Handling Request’’ with
your license application. The letter
must include:

(i) A justification for the request,
supported, where appropriate, with
copies of orders, communications, or
other documentation to substantiate
that your request constitutes a valid
emergency. You may be specifically re-
quested to supply other documents not
included with your submission.

(ii) An acknowledgement by you that
any license issued under these emer-
gency procedures will have a limited
validity period as described in § 750.7(g)
of the EAR, and that it generally will
not be extended.

(2) Prompt delivery of emergency han-
dling requests. You are responsible for
prompt delivery of your request and li-
cense application to BXA. You may
hand-carry your request and license ap-
plication or use the services of an over-
night courier to ensure prompt deliv-
ery. If you desire to hand-carry your
request and license application, you
may hand deliver it to the Exporter
Counseling Division at the address
stated in § 748.2(a) of this part. If you
decide to use an overnight courier, use
the address listed in § 748.2(c) of this
part. The envelope containing your li-
cense application should be labeled
‘‘Attn: Exporter Counseling Division,
Emergency Handling Request En-
closed’’.

(3) Review of emergency handling re-
quests. BXA views an emergency as an
unforeseeable situation over which you
have no control. On the day of receipt,
BXA will evaluate your license applica-
tion and decide whether emergency
handling is warranted. Frequent emer-
gency request will be given particu-
larly close scrutiny. This procedure is
not designed to become a substitute for
timely filing of license applications.

(4) Action on license applications proc-
essed under emergency procedures. If you
have submitted an emergency request,
you will be contacted by the Exporter
Counseling Division informing you of
whether or not your request for emer-
gency processing has been granted. If
your license is approved under emer-
gency handling procedures, you will be
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notified by BXA of the approval by
telephone or in person. You will be
given the license number and verbal
authorization to effect shipment imme-
diately, without waiting for the actual
license. Any license approved under
these emergency handling procedures
will have a limited validity period as
described in § 750.7(g) of the EAR.

[61 FR 12812, Mar. 25, 1996, as amended at 65
FR 42569, July 10, 2000]

§ 748.5 Parties to the transaction.
The following parties may be entered

on the BXA–748P Multipurpose Appli-
cation Form or electronic equivalent.
The definitions, which also appear in
part 772 of the EAR, are set out here
for your convenience to assist you in
filling out your application correctly.

(a) Applicant. The person who applies
for an export or reexport license, and
who has the authority of a principal
party in interest to determine and con-
trol the export or reexport of items.
See § 748.4(a) and definition of ‘‘ex-
porter’’ in part 772 of the EAR.

(b) Other party authorized to receive li-
cense. The person authorized by the ap-
plicant to receive the license. If a per-
son and address is listed in Block 15 of
the BXA–748P Multipurpose Applica-
tion Form or the electronic equivalent,
the Bureau of Export Administration
will send the license to that person in-
stead of the applicant. Designation of
another party to receive the license
does not alter the responsibilities of
the applicant, licensee or exporter.

(c) Purchaser. The person abroad who
has entered into the transaction to
purchase an item for delivery to the ul-
timate consignee. In most cases, the
purchaser is not a bank, forwarding
agent, or intermediary. The purchaser
and ultimate consignee may be the
same entity.

(d) Intermediate consignee. The person
that acts as an agent for a principal
party in interest and takes possession
of the items for the purpose of effecting
delivery of the items to the ultimate
consignee. The intermediate consignee
may be a bank, forwarding agent, or
other person who acts as an agent for a
principal party in interest.

(e) Ultimate consignee. The principal
party in interest located abroad who
receives the exported or reexported

items. The ultimate consignee is not a
forwarding agent or other inter-
mediary, but may be the end-user.

(f) End-user. The person abroad that
receives and ultimately uses the ex-
ported or reexported items. The end-
user is not a forwarding agent or inter-
mediary, but may be the purchaser or
ultimate consignee.

[65 FR 42569, July 10, 2000]

§ 748.6 General instructions for license
applications.

(a) Form and instructions. An applica-
tion for license, whether to export or
reexport, must be submitted on Form
BXA–748P, Multipurpose Application
(revised June 15, 1996 or later), and
Form BXA–748P-A, Item Appendix, and
Form BXA–748P–B, End-User Appendix.
Facsimiles or copies of these forms are
not acceptable. Instructions for pre-
paring Form BXA–748P are contained
in Supplement No. 1 to this part 748.
See § 748.7(a) of this part for instruc-
tions on submitting license applica-
tions electronically.

(b) Application Control Number. Each
application form includes a preprinted
Application Control Number. The Ap-
plication Control Number, consisting
of a letter followed by six digits, is for
use by BXA when processing applica-
tions, and by applicants when commu-
nicating with BXA concerning pending
applications. This number is used for
tracking purposes within the U.S. Gov-
ernment. The Application Control
Number is not a license number.

(c) Approval or denial in entirety. Li-
cense applications may be approved in
whole or in part, denied in whole or in
part, or returned without action. How-
ever, you may specifically request that
your license application be considered
as a whole and either approved or de-
nied in its entirety.

(d) Combining items on license applica-
tions. Any items may be combined on a
single application, however, if the
items differ dramatically (e.g., com-
puters and shotguns) the number of
BXA offices to which a license applica-
tion may be referred for review may in-
crease significantly. Accordingly, it is
recommended that you limit items on
each license application to those that
are similar and/or related.

VerDate 11<MAY>2000 09:49 Jan 31, 2002 Jkt 197046 PO 00000 Frm 00365 Fmt 8010 Sfmt 8010 Y:\SGML\197046T.XXX pfrm07 PsN: 197046T


